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VIRGINIA:
IN THE CIRCUIT COURT GF NELSON COUNTY
Civil Division

LAREY DALE SAUNDERS,

Plaintiff,

: Case No.: CLO7000354
V.
CLERK NELBON COUNTY

JOE DAN JOHNSON, et al,, BIRCUIT COURT

Defendanis. JAN 7§ 20

Motion 1 i Subpoeng F E E_J E '
The Honarablie Judy S. Smythers (*Ms. Sraythers™), Clerk of the Cirouit Court of Nelson

County, moves the Court to quash the subpoenas served upon her in this case. In support of her

metion, she says the following:

1. Ms, Smythers ig the Clerk of the Cireuit Court of Nelson County,
2, Tkis case involves a contest of the 2007 election to a seat on the Nelson County
Board of Supervisors.

3. The defendant in this case has caused Ms. Smythers ¢ be served with subpoenas
lo attend a deposition on Jacwary 29, 2007, and 1o attend the trial of this matter on January 30,
2007,

4, Pursuant to Virginia Code § 24 2-669, Ms, Smyihers is the custodian of all ballots
cast in elections. After elections are done, she receives and holds the ballots for 2 length of time
apesified in the § 24.2-669,

5. Afier the eiection involved in this case, Ms. Smythers received the ballots cast in

the election, She stored them safsly and sccurely in her office.
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é. Because of the closeness af the clestion. it became apparent that challenges 1o the
resulis were kely to asour. ‘

7. Pursuant to Ovder of this Court, Me. Siythers allowed the plaimiff and his
attorney to inspect the ballots. The Qrder was entered by The Honorable J. Sarnnel Johagton, Jr.

8. ‘Ms. Smythers was present while the inspection occurred,

9. The only possible puwpose for Ms. Smythers to iestify is to degeribe what
happéned during the inspection of the ballots. There is no suggestion in this case that she did not
receive the ballots or store them as required by statute.

10, Virginia Code § 19.2-271 forbids such testimony. Section 19.2-371 provides, in
pertinent part, as follows:

Mo clerk of any court . . . shail be competent {0 testify in any criminal or

civil proceeding. . . as fo sny matter which came before him in the cowse of his

efficial duties. . ..
Va. Code § 19.2-271.

11.  Section 1%.2-271 is virtually a blanket prohibition against elerks testifying about
matters that occur in their offices. The courts have recognized a narrow exception to the rule, in
cases i1 which a clerk is called 1o testify about completely ministerial actions, For instance, 1
Carter v, Commonwealth, 12 Va. App 156, 158, 403 §.5. 2d 360 (1991), the Court held that a
¢lark could testify about the filing of a certificate of analysis in & drog case,

12 The Court made clear in Carter, however, that the clerks cammot testify sbout
“substantive issues imvolving elements of the case or afBrmative defenses,” id. at 158-59, or
about other “factual matters which have come before them in the course of their official duties.”

Id. at 158,
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13.  The only possible purpose for Ms. Smythers 1o testify is about matters that are not
ﬁﬂnisterial and that came hafore her in her official éapacity.

14,  There is no contest in this case over the mnisterial actions that Ms. Smythers
performned: that ghe received the bailots and stored them, as required by statute.

15.  The only possible ralevance her testimony can have {$ (o describe what happened
when the plaintiff inspected the ballot, and, presumably, whether the ballots were somehow
altm’éd when he reviewed them,

16,  This testimony goes to a factuat matter which came before her in the court of her
official duties, ang is flatly prohibited by statute.

17. Virginia Code § 19.2-271 is an important element in the Commonwealth's
judicial systam. It insures thar judicial proceedings are not tainted in any way by the sppearance
thut judicial personnst favor one side or the other. Tt keeps ths court’s staff ebove the feay.

18.  Here. the subpoenas will contravens the purpose of this statute, and will pull a
judicial officer into partisan litigation. This should not ageur,

WHEREFQRE, Judy §. Smythers requests this Court to quash the subpoenas served upon

her in this matter.

Judy 5. Bmythers

By g‘:i
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fohn A, Gibney, Jr. VSB Na, 15734

Attomey for the Honorable Fudy S, Smythers, Clerk
ThermpsonMchubian, P.C.

100 Shockee Slip

Third Fleor

Richmond, Virginia 23219

Telephona; (804)649-7345

Fax: (804)780-1813

Brail: jgibpey@t-mlaw.corm
Certificate of Service

T certify that on .Ianuaryf%g; 2008, I faxed and mailed a copy of the foregoing to Daniel
Rutherford, Esquire, P. Q. Box 5, Lovingston, Virginia 27949, Iohn P. Fistowick, Esquire, P. O.
Box 601 Roancke, Virginia 24004-0601, and to Carlene Booth Johmson, Esquire, 262 Cheilowe
Road, Dillwyn, Virginia 23938, and mailed a copy to Mr. John W. Ponton, 64 Dowdy Drive,
Shipman, Virginia 22971, and Ma. Mary Kathryn D, Allen, 1115 Gladstone Road, Gladstone,

Virginia 24553,
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