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VIRGINIA:

IN THE CIRCUIT COURT OF NELSON COUNTY

LARRY DALE SAUNDERS,
Petitioner
v. Case No, CL 07000334
JOE DANM JOHNSON, ot al,
| b M 1]

David McBee, Chairperson of the Nelson County Electoral Board. by his counsel,
submits this Demurrer and Motion 10 Dismiss with respect to the Bill of Complaint of petitionar
Lawry Dale Ssunders. Mr. McBee respectfully submits that the Bill of Complaint is not sufficient
in Iaw and does not state facts upen which relief can be granted as to him, and that he should be
dismissed with prejudice as & party to this action. |

It i further submitnied that naming Mr. MeoBee a5 a defendant in this action is so cleariy
without merit under existing law, and that no good faith argument exists for the extension,
madification, or reversal of existing law, that petitioner and his sounsei should be ordered to pay
tﬁe amount of expenses, including attorney's fees, pursuant o Va, Code § 8.01.271.1, incurred
bacause of the filing of tha Bill of Complaint including Mr. McBee as a defendant, along with
such other and further relief as is just’

The grounds for granting this Demurrer and Motion 1o Dizmiss are set forth below,

}. The Bill of Complaint alleges that petiionar came in second in the geners! election for

‘A Sumrons dated Deocsmber 6, 2007 was issued with respect to Mr. MoBee, giving him
21 days after servies %o respond to the Bill of Complaint. Mr, McBee received notice of such
Summons and Bill of Complaint many days later, and the undersigned counsel for Mr. McBes
was retained through the Office of the Attorney General of the Commenwealth of Virginia on
Decamber 20, 2007 and first saw the Sumimons and Bill of Complaiot ou December 21, 2007.
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the Nelson County Board of Supervisors. South District, held on Nove:r'rlxber 6, 20072

2. The Bill of Complaint alleges that defendants Joe Dan Jobnson, John W, Ponton, and
Mary Kathryn D. Allen, were the other candidates in that election.”

3, The Bil of Complainm makes no allegation whatgogver with respect 1 ¢ither Mr.
MecBee or the Nelson County Electoral Board in any respect, merely naming Mr. McBees as 2

defendant in the captdon.*

4, Not only does the Bill of Complaint meke no sllegation regarding Mr. McBee or the
Nelson County Electoral Board — and cerwinly no allegation that they did anything wrong — but
the Bill of Complaint seeks no retief against either Mr. McBex or the Nelson County Electorsl
Board. Perltjonar’s own pleadings demonsirate that he has no basls for naming Mr. MeBee as 4
defendans in this proceeding, and that Mr, M¢Bes should be dismissed with prejudice from this

agtion.”

Bill of Complaint 7 2, 6-7.
Sd. W 3-5, 7.

*The preposed Amended Bill of Complaint, which petitioner has sought Isave to file,
similarly names Mr. McBee us 2 defendant in the caption, but does not make a single allegation
25 1o him or the Nelson County Electoral Board in any respect anywhere inn the proposed
Amended Bill of Complaint,

‘Section 8.01-273(A) of the Code of Virginia specifically sttes that “{i}n any suit in
equity or action at law, the contention that a pleading daes not state a canse of action or that such
pleading fails to state facts upon which the relief dernanded can be grapted may be made by
dermurrer.” Virginia cowurts have long held, “while a demurrer admits as true all averments of
material facts which sre gufficiently pleaded, it dows not admit the correctness of the conclusions
of law stated by tha pleader . . .. Nor does a detrer admit ‘inferences or conelusions from
facts not stated.”” Arlingron Yellow Cab Co, v. Transportation, Inc., 207 Va, 313, 317-18, 149
S.E.2d 877, 481 (1966} (affirming dacision of the Circuit Court sustaining the demurrers to and
dismisging the petition) (amphesis added); accord Fox v. Cusris, 236 Va. 59,71, 372 .24 373,
374 (198%) (affirming decision of the Circuit Cowrt sustaining the demurrers to and dismissing
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5. Moraover, the provisions of the Code of Virginia governing a procseding to contest an
alection, such as this proceeding, axpiicitly provide that a copy of the complaint filed by the
unsuccessful candidate (the “contestant™) “shail be servad by the contestant . . . on each confesies
, .7 (the other candidates in the election) (cmphasis added).*

6. The Code of Virginis also provides that, “[tjhe contesiee shall . . . after the complaint
is med o him, file in the clerk’s office an answer . .. .7 Va. Code § 24.2-809 (emphasis
added).

7. Nowtiers in the Code of Virginia or the commén law is there any basis for naming Mr.
McBee, the Chairman of the Nelson County Electoral Board, as a defendant in this proceeding,
and petitioner allages no basis In the law nor any facts for 8o naming Mr. McBee.

WHEREFQRE, for the forsgoing reasons, David MeBee respactfilly requests that this

three motions for judgment as inadequare because, although “a demurter admits the truth of all
well-plaaded material facts™” and “[a}il reasonable factual inferences fairly and fustly drawn from
the facts alleged,” “a demurrer does not admit the cotrecineas of the pleader’s conclusions of
law’") (emphasis added).

See Va, Coda §§ 24.2-807-808. The Code of Virginia leaves no doubt that the term
“sontestes” refers w the othar candidates in the election, and ia no way could be interpreted to
encompess the chairman of the jucal slectoral board. See, e.g., Va. Code § 29.2-807, refetring to
“objections to the eligibility of the contestee” as being one of the two grounds thai can provide a
Basis for 2 complaint commencing an election contest proceeding. Yeafts v. Murray, 248 Va,
285 288, 455 5.E.2d 18, 20 (Ve, 1995) (**the plain, obvicus, and rational meaning of a stanste is
always to be preferred to any curious, parrow, or steained construction’™).

While in the construction of sranutes the constant endeavor of the courts is to
ascertain and give effact 1o the intention ¢f the legislature, that intention must be
gathered from the words used, unless a literal construction would involve a
manifest absurdity. Where the legislature has used words of & plain and definite
import the courts cannot put upor them a construction which amounts to holding
the legislature did not mean what it has actually expressed.

Barr v. Town & Couniry Props., Inc., 240 Va, 292, 295, 396 §.E.24 672, 674 (Va. 1990,

-
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Court grant hiz Demurrer and Motion to Dismiss and dismiss this action as 1o him with
prejudice, along with such other and further retief as is just. including an award agalng: petitioner
and petitioner’s counsel, pursyant 1o Va. Code § 8.01-271.1. of the expenses, including attorney’s
fees, incurred because of the filing of the Bill of Complaint inciuding Mr, McBee &3 & defendant.

Pefendant David McBee

Counsal

Carlene Booth Jobnson VEB No. 36473
Perry Law Firm
A Profegsional Corporation
262 Chellowe Road
Dillwyn, Virginia 23936
telephone: (434) 983~-5005
- facgimile: (434) 0R3-5021




	Scan0001.tif
	Scan0002.tif
	Scan0003.tif
	Scan0004.tif

